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Sessionl: Role of Registrar (Vigilance/Intelligence) in ensuring Judicial Accountability
By : Hon’ bl e Mr. Justice A.K. Panai k,

Dr. Geeta Obei: Very good morning to all of you, before we introduce yourself and your
panellist for today, can we have brief introduction from each one of you telling from which High
Court you are coming, what is position that your actually holding and number of years as Registrar
(vigilance), Can you start from you sir?... as registrar vigilance....ok....Judicial Official

separately..... Please keep sitting no need to get up please.

| am Uday Shukla, Registrar of Vigilance to High Court of Bombay since last five years five
months | am working with Vigilance Department and | am in judicial service since last twenty

years...okK... Thank you.

Good morning sir, I am Shailendra Shukla, I am Principal Registrar (Vigilance) of MP High Court,
| am here since 1% April this year itself as Registrar (Vigilance) | am in Judicial Service since 1987.
| am Mr. B.A. Patil from Karnataka, since four months I am working as Registrar Vigilance and

since 2002, 1 am working as Judicial Officer.

Sir, I am Satendr Kumar Singh from Jharkhand high Court I joined judicial service in 2002.
Presently | am working as Registrar Vigilance in-charge, actually | was Registrar Establishment,
my predecessor was suspended due to some reason thereafter | took the charge and | am working

for last one year... Last one year...

Good Morning Sir, I am B.N Pandey Registrar (Vigilance) from Patna High Court, I am working
as Judicial Officer from 12 Sept. 2003 and now | am working as a Registrar Vigilance from 13
Feb. 2014.

Good Morning My Lord and Madam, | am Shri S. Datta from High court of Tripura, | joined the

service in May 2011 and | am working as Registrar Vigilance since Feb. 2015.

Good Morning I am Mr. M.A. Ali, Guwahati High Court Judicial Officer since 1989 and working

as Registrar (Vigilance) for last 8 months.

For mei



Namaste to all, I am Mr. I.R. Dave, | am from Gujarat High Court, | have joined Judiciary in 1986
and | am Vigilance registrar since last 2 years and 3 months thank you my lord. Good morning
Sirs, I am sorry, | am man odd out here because | am not Registrar , | am Joint registrar from Delhi
High Court, I am G R Grover, actually |1 am assigned to come here in place of Registrar here, |
have been working here as Joint Registrar for the last four months only and as Judicial Officer...
| am not the Judicial Officer.... | am not the judicial officer Madam, | am in Vigilance Department
since April this year. What is your back ground, if you don’t mind...? I am from administrative
side only...ok... Itis my first assignment as vigilance officer.

Good Morning, | am M.R. Tripathi from Orissa High Court, | joined in Judiciary in 1985 and |
joined as Registrar (Vigilance) on Sept. 14 of this month. ...... Good Morning my Lords Venkata
Prasad V., | had been working as Registrar (Vigilance) since 1/7/2015, | have joined in judicial
service in May 1985 .... 1985 madam... which High Court is this .... High Court of Hyderabad
for State of Andhra Pradesh and Telangana...Yes... Good Morning...Myself Abhay of Rajasthan
High Court and joined as Judicial Officer in the year 2001 and Registrar Vigilance, working as
Registrar (Vigilance) for the last 11 months. Good Morning | am Kanta Prasad Registrar
(Vigilance) from Uttarakhand High Court since Sept. 14 2014 and | joined Judicial Service in the
year 1990. | G R Chavan joined Haryana Judicial Service in April 1986 now | am working as
Registrar (Vigilance) of Punjab and Haryana High Court, Chandigarh for the last five months.
Good Morning myself mu... from Madras High Court | joined as Judicial Officer in the year 2005
and | joined as Registrar Vigilance on 11/6/2015. Good morning all I am Arvind Malhotra, | am
Judicial Officer in the Higher Judicial Service since 2009, joined in 2009 aaaaaa on 1/05/2013 |
joined as Officer on Special duty Vigilance in the Hon’ble High Court of Himachal 5 July 2013 1
am working as Registrar (Vigilance) Thank you. Good Morning | am Mrs. Rajani Dubey ...
Vigilance Registrar from Chhattisgarh High Court as Registrar (Vigilance) since July 2015 | am
in judicial service since 1990. Previously my High Court in MP, since 2000 | am working in
Chhattisgarh High Court thank you.

Morning. ......... Registrar High Court of Manipur actually I came here to learn and collect
material from here, we don’t have full pledged vigilance Registrar, High Court.. Manipur High
Court my lord I am Mrs. Golmei Gaiphulshillu 1995 | joined as Judicial Officer and 2015 April
this year joined as registrar High Court. Virendra Kumar Tyagi Special Officer Vigilance from




April aaaaa 2014, | joined service as Judicial Officer in Sept. 1984. Good Morning, | am Singh
Calcutta High Court my designation is registrar Vigilance and Protocol serving since 2/3/2015 and
| am officer of the District Judge Cadre having joined as direct recruit in 2007 thank you. Thank

you so much.

Today before | just want introduce my speakers and then objectives of the programme as such |
am off course..... Ok alright .... I am Justice A. K. Patnaik retired Judge SC of India, I served
earlier as Chief Justice of MP for Four years prior to that chief justice Chattisgarh High Court for
six months, prior to that Judge of Orissa High Court for 3 years and prior to that Judge of the
Guwahati High Court for eight years and before that | was at the Bar in Orissa High Court.

| am RC. Chavan serving now as President of Mumbai for about nine years before that | have
served Judicial Officer my association with judiciary is 39 years | am Hema former Judge of the
Kerla High Court | joined Judicial Service in 1988 as Directed recruit | have never been in
administration, retired in 2013, never been Vigilance Registrar, |1 would like to know how you
work as Vigilance Registrar and what are your problems? I am Dr J.N. Barowalia I joined Judicial
Service in 1975, served the judiciary 33 years and during this period | had been Registrar of the
High Court and Principal Secretary to Chief Justice for 3 Y2 years, Principal Secretary of Law to
Govt. of Himachal Pradesh. I have written some commentary on the legal topics like Commentary
on RTI, Commentary on consumer protection Act, so | know Registrar (Vigilance) is the key in
the internal mechanism to check the corruption in the judiciary, Registrar (Vigilance) has to protect
the honest Judicial Officer also he must know what is the difference between the Discreet inquiry,
Preliminary inquiry and the inquiry this conference I am sure will help the Registrar (Vigilance)
to achieve that object. Thanking You.

As many of you know me personally, because | have called you many times, this is Shivaraj, and
I am working here as research fellow and basically I am not from judicial Officer, | am from
Academia and | was Assistant Professor in University, very recently | have joined as Research
Fellow in National Judicial Academy and this is my first assignment and very interesting
assignment and challenging assignment, hopefully we all, you know deliberate upon very

important issues and come up with, you know some changes needed, thank you.

Good Morning, | am Geeta Obenbi, Professor National Judicial Academy, now it’s my turn to

explain to you that, why we are having these two conferences, one today and another in October




12 to 14, so we have another conference for Registrar (Vigilance) Objectives behind this
conference is to understand, what kind of rules and regulations are there, what kind of system in
place for vigilance in the High Court itself, what are problems and also what kind of consistency
can be brought throughout, uniformity can be brought throughout country because what we have
seen that everywhere some different kind of rules and procedure exist, things differ very widely
from one high court to another High Court, also there are no normative structures in place, we have
to see if we can do some recommendations regarding that, third we have also being Judicial
Officers have been coming to National Judicial Academy, from almost now 15 years and Judicial
Officers have been complaining to us, that when we would tell them that, Why you’re in bailable
case you don’t give bail, they say no, no we don’t won’t to give, because unnecessarily Vigilance
will come back behind us thinking that we have some motive behind giving bail, we leave it to
High Court let High court that, so all these all problem kept on coming and your name kept on
emerging in the picture so we thought that yes it time that we also have conference with Registrar
(Vigilance) to understand what are issues and challenges and how the system work where we can
improve upon and bring some uniformity and some structure in place, this all the objective of these

two conferences and now I to my first speaker for the day Hon’ble Justice A.K. Patnaik, sir.

Hon’' bl e Just i dustice KHdha, DrPGaeta OlzeroikDirector, Dr. J.N. Barowalia,
Mr. Shivaraj, Programme Coordinator and dear friends, | will come to the objectives of this
conference in latter time, there are constitutional difficulties is there. And I will point out how
these constitutional difficulties cannot make also SC India change things, unless there are some
constitutional amendments. So, this idea of brining of uniformity in all these State judiciary with
regard to Vigilance is misconceived and this will not work, | will give an example as to how, an
attempt to have All India Judicial Service has been frustrated by because of constitutional
problems, because it is totally misconceived, and you see how Rajyasabha is obstructing the
present Union Minister and Union of council of Minister’s proposals, there are constitutional
difficulties you have to accept that, and with constitutional difficulties you can’t propose
something, you break head against the stone it can never happen, there are constitutional
difficulties I will show at the end, let us come directly to the topic. Frist of all, while dealing with
the subject you remember that our constitution conceives of Independence of Judiciary and why
Independence of judiciary? Because without Independence of judiciary rule of law cannot be
enforced. If look at the Bangalore Principles, | think it has been circulated to you all, Bangalore




Principles, in the principles itself, the very objectives is, will read out Bangalore Principles,
Independence Value No.1: Bangalore Principles which are formulated by a conference of Jurists
and others what are the values and the first rule they say is Judicial Independence prerequisite of
rule of law and fundamental guarantee of Rule of Law, as a judge one needs to be independent
every judge shall be independent whether they are court of the magistrate SC judge, High Court
or magistrate they have to be Independent, if they are not independent they cannot administer they
cannot be fair they are under some pressure, right. This is also has been described as basic feature
by SC judgement and if you

If you look at Article 50 of the constitution there is mandate there that, Article 50 reads the state
shall take steps to separate judiciary from the executive in the public service of, of the state. Why
this mandate was given by the constitution? Because earlier the District Magistrates, collectors
were known as District magistrate and Deputy Commissioner in the north east they are called as
Deputy Commissioner, District Magistrate, they also exercise judicial powers, right. Now, while
in some States, the separation of judiciary, subordinate judiciary, from the executive is came very
fast, in some of the state it is not so, by that time | was in Guwahati High Court and | found it is
not separate in Meghalaya not separated in Nagaland, right, not separated in Mizoram, right so
there is problem there and a PIL was filed before Guwahati High Court that then Guwahati was
common High Court of seven states now it is not seven States, PIL was filed before us in Guwahati
High Court, asking for separation of the subordinate judiciary in Meghalaya, Meghalaya Deputy
Commissioner was also Ex Officio District Magistrate, Arunachal Pradesh, right, the Deputy
Commissioner is also Ex Officio District Magistrate and he also decides Session case, there is to
decide Sessions case, | remember | met Mr. Asheeman, came to me and said that sir please take
me to Judicial Academy, for training, | asked why? Because | have so many session cases were
pending before me and all dumped in because I don’t know how to handle them. So, with this PIL
filed from Meghalaya, | delivered judgement full bench authored by full judgement, directing
separation of subordinate judiciary in Meghalaya and the last direction was within such and such
time issue notification directing state government, that the what you call, place the entire
subordinate judiciary, exercising judicial powers and the High Court, by virtue of Writ petition,
under Article 226, the judgement has been challenged the matter is pending in SC but no stay was
granted result is, Meghalaya must have separated and thereafter Nagaland took up the matter, than
Arunachal Pradesh processed separation of judiciary, because if the magistrate is under or this




session powers, magistrate is under the governments control, there will be political interference
there is no independence of judiciary, there will be no independence somebody may catch hold of
post and get order in his favor Now remember whether you remember which is that judgement
which gave you higher pay and allowances then an IAS officer do you remember that judges salary
went up and in one judgement the Now do you remember, whether you remember which is that
judgement, which gave you higher pay and allowances then an 1AS officer do you remember that
judges salary went up and in one judgement the secretary cannot give you salary more than IAS
officer, SC said IAS officer are not exercises sovereign powers it is the council of ministers who
exercises sovereign power, under our constitution there is separation of powers, the executive
power vested in council of ministers not in the secretaries, and legislative powers are vested with
in the parliament at the central level and in the state in the state legislature. And judicial power is
vested mind you SC has said not in the SC not in the High Court not in the chief justice of the High
Court it is vested in the Magistrate also who is exercising the powers, so it is vested in the Munsif
or the civil judge he is exercising sovereign powers meaning thereby he/she has to apply his mind
to exercise judicial power that much of independence is given, Chief justice cannot interfere with
it, if the Chief Justice interferes by telephone call directing to decide this way Chief Justice can be
booked for contempt, because it is thought that unless judicial magistrate or judicial officer
exercise his own mind and exercise sovereign judicial powers they cannot arrive at fair decision
that’s what Bangalore Principles says, now look at now if this is the position now when the judicial
officers become corrupt can you have an external agency like state vigilance, or the central
vigilance commission or the CBI entertaining these matters compliant of corruption can you have,
if you have than Independence of the judiciary is compromised, he will become afraid right, |
recollect what Doctor Oberoi said, Geeta Oberoi said that judicial magistrate are afraid of giving
bail. This problem I have faced in MP also when I was here for four years, and | found, | summoned
four regional meetings, | asked magistrate and Session Judges also, why you are not exercising
power of bail what is the problem. Why reject a bail, everybody is quite, | said no you are afraid
vigilance attached to the High Court but cite one case where vigilance went after you because you
granted bail and that bail is justified by the facts of the case, if the case talks on its own, vigilance
must never gone after the officer. These are the officers who are corrupt, because for them
motivation is not for justice, motivation is money, paisa do bail order lo, that’s why they are not

granting the bail this is my experience as Chief Justice and Judge. Wherever | found a corrupt




judge not committed to justice and interested in taking bribes, he will grant the bail unless he is

bribed, if he granted the bail ....... (not clear voice) this answer is totally misconceived.

The person who is coming to judiciary, is committed to one goal that is justice, nothing else,
fearlessness the justice has to be done with lot of courage and fearlessness. Hardly there has been
case where vigilance has gone after the officer, at least in MP High Court, gone after anybody who
has granted the bail and that is justified by the facts of the case. When | was in Guwahati High
Court... A lady granted bail and I found that the S.P. went and met inspecting judge and told him
that she has granted bail so in the full court, that inspecting said that she should be placed under
suspension, | said why? | had all information, what she has done...inspecting judge said, that she
has granted bail and S.P. has complained the same, I said to the judge concerned, that’s what the
S.P. has told you... If you are going to suspend the judicial officers because she is granted the bail
and the bail is objected by the S.P. than there will be end of the Independence of the Judiciary,
right. So, all these background that I am telling you is because, we can’t have an external agency,
like the state vigilance, or central vigilance, or CBI or anybody, to entertain the complaints against
the judicial officers unless they take the permission from the Chief Justice. Otherwise, if we let
loose, the Independence of the judiciary is very badly affected, this is the first point | am telling
you and that is why Aurticle 235 of the Constitution, if you read Article 235 it says control of the
subordinate courts, right. Control over subordinate courts The control over district courts and
courts subordinate thereto including the posting and promotion of, and the grant of leave to,
persons belonging to the judicial service of a State and holding any post inferior to the post of
district judge shall be vested in the High Court, but nothing in this article shall be construed as
taking away from any such person any right of appeal which he may under the law regulating the
conditions of his service or as authorizing the High Court to deal with him otherwise than in
accordance with the conditions of his service prescribed under such law, so the control of the entire
judiciary is in the High Court not in the State Government, not in the Central Government, not in
the Supreme Court, not in the President, but in the High Court, this is the first obstacle that will
come in the way of Dr. Oberoi’s idea of having uniform judiciary, no question of uniformity it will
be unconstitutional..... No chief justice conference can impose this, I will tell you an example
what has happened in the Chief Justice Conferences, now | will tell you Justice Balakrshinan, was
the chief justice of India and Second gentleman in the SC was Justice. B.N. Agarwal and third
gentleman was Justice Alam way back in 2006-07 said that we must have an All India Judicial




Service, right and said 30% subordinate judiciary may be taken from All India Judiciary, right and
they proposed the Idea, and most of the Chief Justice did not praised the Idea, and just kept quiet.
And | told these three judges, how you will do it sir, look at the Article 234, first Article 233:
Appointment of district judges

(1) Appointments of persons to be, and the posting and promotion of, district judges in any State
shall be made by the Governor of the State in consultation with the High Court.

Where is the scope of All India Judicial service, right, and then you come to Article 234:
Recruitment of persons other than district judges to the judicial service Appointment of persons
other than district judges to the judicial service of a State shall be made by the Governor of the
State in accordance with rules made by him in that behalf after consultation with the State Public
Service Commission and with the High Court exercising jurisdiction in relation to such State. So
| said sir under which provision of the constitution there can be All India Judicial Services, there
is provision but it has to passed by the 2/3™ majority by Rajaysbha, so | said the States must agree
to that resolution and High Court must cede that power otherwise it is not possible, right. So they
said what is to be done, | said refer it to the State Govt. and to the High Courts, to High Courts and
not to the Chief Justices, | said none of the Chief Justice have got the powers, the power belongs
to the High Court and State Government, the High Court here means under the 235 High Court
means not the Chief Justice but High Court Sitting as Full Court, so I told them only thing you can
do is you can request the Chief Justices to place the matter before the full court and if the full court
say yes we agreed, we can think of it, and in case of state government, if they say yes we agreed,
we can do it otherwise we can’t do it this is what I have to tell to the Chief Justice. After that many
Chief Justices told me that sir, aapane hame baehdiaya otherwise muskil ho jayta, humto yaha
consent de dete, wahna jadikdl court bulte aap kaiseonsent diaye therefore how to concede this
power, right. Because of this All India Judicial Service is frustrated completely, so you can’t
uniform, if the full courts of the High Courts agree that they will have Uniformity of the procedure
with regard to vigilance, right than it is alright. Otherwise you can’t have we have federal structure
in place, there is no central system and mind you, | am one of those persons, who say that the
Judgement of Justice J.S. Verma, as unfortunate, because it has put High Court under the SC,
because all have become subordinate judiciary. You read J.P. Singh’s Interpretation of Justice, he
says that Autonomy has been finished, by this judgement. High Courts are autonomous, totally
independent of the SC. SC has only higher appellate judicial powers nothing else. They cannot
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impose, in fact in my opinion Chief Justice Conference is not meant for uniformity. But, it is meant
for interaction with each other, so if the High Court is following a good procedure why not to
follow it in our High Court and if you look at the reading material that you have right, at one
places, you will find in the reading material, let me recollect the page, | will point that page number,
there are some resolutions adopted by the Chief Justice Conference, at the Chief Justice
Conference, in which I have participated, they discussed about the vigilance, page no. 13 sir...
alright, alright. This is which year, page number 13, and yes chief justice conference 2009 and
before that also in 2007, you see the bottom of it at page 13. Chief Justice Conference held at
6/7/2009 is highly relevant and it was resolved that Vigilance cell constituted in every High Court
should be headed by Senior District Judge of impeccable integrity and should be under the direct
control of the Chief Justice of the High Court, right.

Then again 2007 it started, 2008 it continued, 2009 continued and in 2015 it is continued, right
this where the vigilance system in the different High Court were discussed and let me tell you |
have been judge of Guwahati High Court before that | have been Judge of Orissa High Court and
before that |1 have been Chief Justice of Chhattisgarh High Court and Chief Justice of MP High
Court. The best system amongst these High Court has been MP High Court..... (not clear audio)
Wonderful vigilance setup to my surprise | have found, there are District Judge Vigilance, who
are this, prior to this Chhattisgarh also planned some, District Judge Vigilance is not special officer
vigilance, District judge means he is regional vigilance officer posted under the Registrar
(Vigilance), right so in MP there is Registrar (Vigilance) Directly under the control of Chief
Justice, right. Then, why directly under the control of Chief Justice, almost entire vigilance system
entirely under the Chief Justice, why? Have you thought of it, to ensure that Portfolio judges of
different District Judges, don’t interfere unnecessarily in the Subordinate judiciary and allow the
corruption, I am very frank, right. Portfolio Judge, you understand portfolio judge, all of you
understand Portfolio Judge, yes... as full cannot administrate everything Judges are distributed
with, so some Districts are distributed to every judge, right. Tripura for example, (he knows),
Tripura Judge will normally head it, but I told the Chief Justice, of the High Court when I was in
Guwahati, don’t give it to the Tripura Judge, right. Because Tripura Judge will interfere with
judicial matters, give it to somebody else, doesn’t matter and Tripura Judge complained to the
Chief Justice I am the Tripura Judge, why Tripura Portfolio not given to me? Judges are not angels

right, even Chief Justice of India, If you read the constitutional debates, we saw the photo graphs
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of the father of the constitution, Dr. Ambedkar said, Chief Justice of India is no angel, he has got
all his fairy tales, the power of appointment of SC and HC judges cannot left with Chief Justice of
India, that’s what he said. One man cannot be entrusted with power, because, he has so many
power, so much of power, so therefore as | was saying, Portfolio judges is the inspecting judge,
Portfolio judges makes the ACRs, right, they may tell this judge is doing very well, on his grading
the promotion of the judiciary is depend and they will have control, and subordinate judicial
officers who have posted, who were after him they will try to please him, satisfy him, they will try
to follow his instructions, that is why it says so far as Vigilance is concerned, it will be under the
direct control of the Chief Justice, when | was Chief Justice of Madhya Pradesh some judges uses
to come and say sir, uska against inquiry ho gaya ham ko pucha hi nhkajd are you aware of
the Chief Justice Conferences resolution, are aware of the system of the vigilance, what? You are
not to be asked, Chief Justice, Registrar Vigilance and how will the Registrar (Vigilance) know,
right. Registrar (Vigilance) know because of the Complaints received by the District Judge
Vigilance, posted regionally, right. So, there was District Judge Indore (Vigilance), District Judge
Gwalior (Vigilance), there is one District Judge Bhopal (Vigilance), there is one District Judge
Jabalpur (Vigilance). They will get complaints, makes the preliminary inquiry, and submits report
to the Registrar (Vigilance). Registrar (Vigilance) will place it before the Chief Justice, if the Chief
Justice wants some more thorough investigation, Chief Justice will ask the Registrar (Vigilance)
you do it and he does it through his procedure and place it before the Chief Justice and thereafter
what the chief justice does is, he recommends an action to the full court, this is the system.

Now, as | was telling you, Registrar (Vigilance) this is what they noticed in the Chief Justice
conferences that’s why they passed that resolution, so, remember the vigilance department, has to
be under the High Court and basically under the Chief Justice of the High Court. Ultimately, it go
to the High Court in a full court meeting but the entire system will work operationalized under the
control of chief justice not any judge or portfolio judge, this is what the system is and that is how
this 235 is maintained and remember under 234, 233 recruitment is there, the problem of our
judiciary is, and that is also problem of UPSC (1) at the time of recruitment you have no way to
check the character of the person, right. You have to only test his talent, his knowledge of law, his
English, his command over English and all that, han you carry police verification, police
verification is not everything, but what kind of character a District Judge has is only his wife who

knows, his son may not be knowing also, | remember, Let tell you one thing you know the case of

12

——
| —



Sumitra Sen, | was one of the Judges, who recommended his impeachment in the report, right.
That report was submitted by A.T. Shah, A.K Patnaik and Lodha, right and look wise, Justice
Sumitra Sen was very smart gentleman, very smart, good judge, very well behaved, and very well
dressed, right. What we found, that he was appointed as receiver by the Calcutta High Court, in
the judicial side in the Civil Suit, (anybody is there from West-Bengal, Calcutta) and he was
entrusted the job of selling some steel materials, in the sale party has not paid the amount, so he
has to sell that steel and deposit the amount in the receivers account, he deposited 30 lakh, right.
Then in three years, that remained with him, then he became a judge, never accounted for that 30
lakhs, after three years becoming judge, when the case was taken where is the money, then the
judge asked, who is the receiver, Mr. Sumitra Sen, now he has become judge, than he asked him
to deposit the money, he could not deposit why? He had spent the money, that’s what the case is.
Ultimately by orders passed by, he later on deposited it with interest. But, there was case of
temporary misappropriation that is the finding we gave, right. Now, after Sumitra Sen Left, he
resigned, in the midst of impeachment proceedings in the parliament, the judges who had
recommended, Justice, A.K Mathur Chief Justice of Calcutta High Court, Justice Kabir, | was
there, Justice Lodha was there, Brother why? He was very smart, very handsome, very well
dressed, very decent advocate, he was the lawyer, right. Then, what went wrong, | said sir, how
can you know from these factors as to what was his character. He deposited money and spent it
away, can you know it, nobody can know, yes, yes, yah, yah we have seen it, and we have verified
in his account the moment within 7 days 30 lakhs become 8 lakhs, | asked that question why? 32
lakhs become 8 lakh within 8 days, better give an written submission otherwise you are in trouble,
nobody can know, character nobody can know at the time of recruitment. So difficulty in
recruitment in both, with regard to All India Service, with regard to this and any services, unless
you have committed an offence and police officers found somewhere, something, some criminal
antecedents is there, otherwise nobody can know the character, right and second is, (2) even if the
character of the person is good at the time of recruitment, like in the case of High Courts Judges
recommends after satisfied with his character, we see him as lawyer, even if the character is good
as in the case of High Court lawyers, it may so happen that temptations of the power may spoil the
character. It may be some temptations of power, it may be pressure from the spouse, it may be
pressure form the son, it may be pressure form the daughter, it may be pressure form the friend. It

may be temptations for the future power from a politician, these things to come in or temptations
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for acquiring the property, right. These things may come so, at the time of recruitment you may
have taken a good person, very solid person in the course of time his character proves to be failed,
right. So, a good recruitment is not the only way to check, there has to be regular purging system,
a regular disciplinary system, regular vigilance system, monitoring the subordinate judiciary and
that is what the vigilance system of High Court does.

I read Mr. Mohan Gopal’s article, in the reading material, there is no transparency to some extent
| agree with him but to large extent | disagree with him, right and I will tell you later on, that is
because of the now the Right to Information Act, has come in that issue is pending in the SC, |
will answer that, also don’t totally agree with what Justice J.S. Verma has said, in one of his articles
here, honesty in an attempt to show yourself that 1 am honest to the world, you may affect the
Independence of Judiciary, that is my view. It may affect the Independence of Judiciary. | was also
the judge who was the part of three judge inquiry committee, against the five judges of Kerala
High Court in Mysore sex scandal case, sorry Karnataka High Court. She is very serious (on Justice
K. Hema, laughter) but then Chief Justice, Justice Jehawaralal Agarwal/Gupta was also member
my committee and Justice Thakkar was the chairman of the committee and the allegation was
about sex scandal took place in Mysore, we went there gave notice of public hearing, nothing came
out, nothing it was and ultimately one person came in the public response, public hearing, he said
| have been reading the Times of India for the last 30 years, whatever comes out in my belief is
the truth it cannot be wrong, right. Then we called this Times of India, correspondence who has
reported it, we asked tell us what has happened, two persons came, let us tell us what happened,
what is the matter, they said what we heard was, sex scandal reported in the newspaper was that
judges were found with ladies in each room, hotel room right and that was in the press and when
President Abdual Kalam read this report, he was furious, knowing anything, he called the Chief
Justice of India... suspend all these five judges, chief justice of India told him that there is no
power sir, there is no power under the constitution to suspend judges, how will I suspended High
Court judges, right, then some way some way then the Home Minister was also there... Chief
Justice of India said, give me a report,... so an IB report, he said I can’t give CBI report or some
like that, I can give IB report and the IB report was this, given by the local Superintendent of Police
of IB that, it is reported that five judges of Karnataka High Court went a particular Hotel, on
another table, there were the couple sitting there, the gentleman of the couple he went into the

toilet and then one of these five judge came to this table and sat, and the lady objected, and the
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mean while gentleman came back scuffle took place, and the gentleman immediately summoned
the Inspector of Police, Inspector of Police threatened one of the judges, who was sitting on this
table and thereafter the judge summoned the commissioner of police, commissioner of the police
came saluted them and put them in quails and sent them back and this is over. So, where are the
ladies and High Court judges inside the Hotel rooms? Media, has created this problem, right.
Number-2- we summoned the police commissioner, we summoned the police records, we
summoned the Hotel people nothing was there, right. But, media has carried the reports, then we
summoned the times of India people, what all you have said? They said- we have said never said
High Court Judges, than what you have said? You see our paper, we said high up’s? Why did you
said High Up’s? because the commissioner of police included acted as... so high up’s from the
High Court judges, right and then ultimately even that was not found to be correct because on that
day of the five judges one of them was sleeping in, he was having some medical problem so he
has gone to the hospital, there was some operation on him, so one of the Judge of the Karnataka
Judge said that he was on operation on that day. This is his bed ticket, he was there in the operation,
one of the judges had gone to his village, a third judge on that day, the on which incident took
place, third judge was celebrating his marriage anniversary along with his wife and children in a
hotel he produced the bill. A fourth judge, had been to Tirupathi, and the fifth judge all alibi, so
what we say, what report we give, it can be totally false, and if you have going to act on this then
you are what you call, going to affect the independence of the judiciary. You are going to affect to
put in fear amongst the judges, you cannot act on it, and when we discuss together, Justice Thakkar
said Patnaik very disappointed with, he was asking for the materials, Justice Thakkar said Patnaik
is very disappointed with this, I made my best efforts, | did not get any material and then Justice
Jahawarlal Gupta told me what to do with media, | said what the hell to do with media, just tell
them that you are totally wrong. Nothing of that sort has happened why the hell did you report this,
apart we submitted the report, Justice Thakur initiated the contempt proceedings, against the Media
persons they went up to the SC, Supreme Court entertained it and just kept quite it is not yet
decided. Report is there in the SC that’s it. When we submitted the report chief justice Khare was
there, he said did you summoned that IB person, | said yes sir, we summoned the 1B, where it is
show? | showed the letter. We summoned the IB lady, lady SP, who has submitted the initial report,
on the basis of which inquiry was started. We asked them to give evidence, and what is the reply,

showed him the reply, reply was based on rumours that ways floating around at that time. In
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Mysore | have no evidence to furnish, then I consulted very senior person VIP. He said sir, IB
normally acts on rumours, IB never has evidence. CBI which goes for evidence, we don’t have
evidence. IB reports are based on rumours, you understand, but in a vigilance inquiry that, High
Court does everything is well founded. Everything comes in material, it is not that of loose
statement of IB, you follow, and this is how we check, we ensure that a judicial officer is not
unnecessarily victimized. Right, and some time a judicial officer also creates lot of problems,
recently what happened in Madhya Pradesh against Justice Gangele, that lady judicial officer was
transferred, she made halla went to the SC, judges mouth is shout. He can’t go to the press, though
Justice Gangele went to the press, ultimately SC said the Chief Justice could not have appointed a
committee, it is the if it is the High Court judge, it is only a chief justice of India who can appoint
a committee and Chief Justice of India appointed a committee, Justice Chandrachud Chief Justice
of Allahabad as Chairman and they found no material against Justice Gangele, so they found that
there were some aberrations were there that’s what the newspapers were reported, I don’t know,
right how much damage was done to reparation of judges, did you see that, judges are not
politicians, we have to guard and if you read the constitution it says that no judge’s conduct will
be discussed in the parliament, except the impeachment process is concerned, right. So, we have
to be very careful, what I am saying is, we have to be very careful, I don’t agree really with Justice
J.S. Verma and Mohan Gopal, transparent, transparent, transparent these are the languages by the
academicians and | am telling to both the academicians, whatever is there, it is provided in the
Right to Information Act, and Right to Information does not exempt the judiciary, in other
countries Right to Information Act exempts judiciary, but here it is not, | was the Chief Justice of
Madhya Pradesh and Chhattisgarh, complaints will come against the judges of the High Court
against the subordinate judiciary but you have to scrutiny the complaints and find out whether
these complaints are correct or not and then Right to Information Act is strictly applied, what
complaint is there, complaint will be given, the complaint will be published in the newspaper, what
will happen to the judges you see, ultimately judges authority depends up on his image, his
reputation. He does not depend only on power, right, so one has to be very careful, transference is
required, transparent procedure is required, to what extent it is required, assets one has to declare
and that must go on to the website, right and some judges | must tell you, who are extra jealous
and they also the account number of the bank in which the money is kept and that bank is hacked

right, that’s why chief justice said don’t give bank account number, you say in the Bank so and so,
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declaration of assets but if the complaint filed before Chief Justice against the judge, if it is thrown
into the public domain, without there having inquiry, see just imagine right, it was my judgement,
inNami t Sdasa, m Rt fudgement was delivered by Justice Sawtantrakumar, sitting with
me, he put High Court Judge and Supreme Court judge... I deleted that his assumption was they
are exercising judicial power, but in the review | found, they are not exercising judicial power, if
they are exercising judicial powers, because of principle of separation of powers that is there in
the constitution, that can be known to the judicial officers, right. But, | held whether it is, whether
the information held in the public domain is to shared or not. That decision is to be taken by the
information commissioner, he is not determining any rights, he is only deciding whether some,
some information with public authorities can be shared to the applicant or not and once that base
goes, the judicial officer need not be appointed, that’s what I have held in the revision and set aside
the old judgement and so, the Right to Information Act does not, you know why that first
judgement was came, applications were filed asking the chief justice of India, if he gone to Bombay
what did he eat? Where did he stay? Justice Kapadia, this was to the knowledge of Sawtantrkumar,
information commissioner started passing wild orders, wild orders, chaotic orders, right. There has
to be some balance, there has to be some balance, now this is what | have told you the Vigilance
system, but one aspect which is totally neglected, vigilance system must also ensure, quality of
judgements, she has said they will reject the bail petition, they will dismiss the suit though it should
be decreed, right. They will convict a person, in a case of acquittal, we have to ensure quality of
justice also, we can’t have negative judges all through but I am sorry to say this aspect has been
totally ignored, tough there are powers of the High Court under article 397 suo motarevision of
the criminal decisions, under the High Court 115 CPC, suo motorevision in the case of civil
matters and under article 227 of the Constitution suo moto revisi. So, vigilance should be wide
based, and ensure a case of conviction ended up in acquittal, or case acquittal ended up in
conviction by examining the judgements a cell must be created in the High Court and where the
quality has suffered, you chief justice should say place this matter, for consideration, suo moto
revision should be filed, before the concerned judge who has the roster. | will give you one
example, you know Sania Mirza, Sania Mirza she was sitting somewhere with legs crossed and
there was national flag somewhere there at a distance, the media people clicked a photograph,
right, and published it. That she has no respect for what you call, national flag. She just sat there,

right a complaint was filed, in one of the courts in Madhya Pradesh, | was reading the newspaper
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| saw this compliant filed, I think somewhere in Madhya Pradesh. So, | told the Registrar
(Vigilance) you cut out this paper from me, place this matter and call for the record straight away,
order was passed, right, for suo motarevision, and the records were called for but the Magistrate
he became conscious he will that. In case Sharukhan, complaint was filed in Indore, is this job of
magistrate, how do you maintain quality. This how we had, we tried to introduced, but I don’t what
has happened afterword, to ensure quality of justice, this suo motaevisional powers vested in the
High Court. This idea I got from Justice U.N. Bhat when he was Chief Justice of Guwahati High
Court, when | was there | use to find that, Judgement from my portfolio District use to come and
they all file up in my office, why thought why these judgements are coming unnecessarily, for suo
motorevision. Now, where is the time for judge to go through all the files, impossible, so each
High Court must have cell to examine all the judgements that are relevant after examination the
records may be sent back. Call for the records examine the judgements see whether they are of
quality or wrong otherwise, there is no problem, this is what | am suggesting you and the
mechanism ultimately must be, absolutely effective. In Mr. Mohan Gopal’s article there is mention
about Transparency International giving a report and | have also read that report. They say three
departments are very corrupt in India, one is the police that everybody knows what happens in the
police station, second is the transport Department, RTO office and third they say is subordinate
judiciary and in my view subordinate judiciary cannot be rated as third, this bad reputation of
subordinate judiciary has come through corruptions in clerical staff of the subordinate judiciary.
Without some money they don’t fix a date that regular money has to come, 300 Rs. 200 Rs. 100
Rs. Earlier in our time when | was practicing, 10 Rs. | never went there | told my clerk whatever
you want to do you do | am not going to pay them money and this goes on and it goes in-front and
in the court room, or in the office, in Madhya Pradesh it is going on, first thing I told them you do
one thing, you separate office from the court. People should not watch this and second thing what
I did is, below all the District Judge Vigilance, | posted Additional District judge Vigilance. Whose
job is to catch hold of these persons who are taking bribe by the clerical staff and report to the
Additional Registrar (Vigilance). In the High Court we will place the matter before the Chief
Justice, suspension, immediate suspension, in Madhya Pradesh lawyers are thinking of agitation
but when they found that public is liking it they stopped I don’t know what has happened now,
after | left.
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So, to ensure that the image of the judiciary remains alright, right, you must take care of this
clerical staff, they are getting good salary now, quite good salary, why to ensure good salary, no
question of taking money and another method is computerize everything. They have hardly have
any scope, computerize the subordinate courts, when | was there as Chief Justice in Madhya
Pradesh, I had very dynamic who was in-charge of computerization, R.C. Lahoti’s brother, Justice
K.K. Lahoti were the Information Kiosks were put in the corridors of the High Court, all that you
got to do is put one rupee coin there and get the information Status Position only. In each Bench,
if subordinate courts similarly are computerized and fixation of dates also become computerized
there is hardly any scope, for the clerk to ask, right this is to be done, and at the end I should say,
Let you cannot route out corruption altogether but the image of the judiciary, has to be improved
that can be done by taking steps not by giving lectures, | have lot of respect for Justice Verma,
right. He had very High Moral values, | have respect for Mr. Mohan Gopal, right. But, Mr. Mohan
believed in systems, Justice J.S. Verma yet to think of what the systems are, you can’t preach
honesty to the dishonest man, you have to devise system by which dishonest man is kept under
control and cannot become dishonest, if he became dishonest out him form the judiciary. In our
High Court, in Madhya Pradesh High Court, the moment there was complaint of bribe against the
judicial officer, first action- place him under the suspension. Keep them under the control, keep
the judiciary purged, through the very strong vigilance system but as | told you corruption is
because of the larger causes of the society, system has to be improved and you have to ensure that
the system are put in place. That’s what I wanted to say, and as I said uniformity is very difficult,
because of constitutional difficulties, thank you. Thank you very much. (Applause)

Dr. Geeta Oberoi: Thank you so much Sir, points well taken, we will improve, not to think about
uniformity, but may be some other concept, as you said that system should be mad robust, things
are in order. Now, we will come back at 10:35, is that alright.
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Sessior2: Verification of Character and Antecedents of Judicial Officers prior to their

appointment/promotion.
By: Mr. Kuldeep Khoda, CVC (Jammu and Kashmir)

Dr. Geeta Obeoi: Well come back, We will now here Mr. Kuldeep Khoda, Mr. Kuldeep Kota is
Chief Vigilance commissioner for the State of Jammu and Kashmir is a IPS officer and his long
stint of experience being DIG and almost 35 years he spent in police force also one of the best
thing that we can have from Mr. Kuldeep Khoda is that we can have another perspective how are
the organization, like police system have the own vigilance Cell in the place and how they actually
conduct the Vigilance system we are in Judiciary we have as a justice Patnaik brought out this fact
that, police cannot do Vigilance work for Judiciary because otherwise judicial Independence would
be threatened Judiciary has to do its own Vigilance work but at the same time | think it's good to
learn how other vigilance systems operate, the Vigilance cell and how they function about it maybe
we can take some best practices and think about, in future if introducing in our system with this |
give it to Mr. Kuldeep Khoda.

Mr. Kuldeep Khoda: Good morning to all of you, here a little bit correction in my introduction
by madam Geeta and | am from 74 batch of Indian police service and headed the force as DJP for
5 years from 2007 to 2012 and heading the intelligence for 5 years prior to that of the state of J
and K, those where the years of few change security scenario of the state and after by
superannuation, I am heading the Vigilance Commission of the state of J and K , I'm extremely
grateful to the Director of the academy for having invited me here to interact with you all on a
important topic, regarding verification of character and antecedents of the judicial officers prior to

their appointment/promotion.

| would like to every briefly give some sort of directions which the government is given, in this
regard the comment of India, | don't think this is a forum where, | can discuss the directions we
should be confined to the Government of India directions in this regard and also my talk will be
back by judgements where finer points have been deliberated upon our by Judiciary at various
level to care of certain specific situations, where verifying officers have to take view on either
way. As you all know that Judiciary has been first line of Defence in preserving democracy and
liberty in all country it actually mandates that the appointing authority of judicial officers is fully

satisfied about the character and antecedents of any officer for a judicial appointment, the Judiciary
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has been in limelight in our country for very valid reasons especially during the last decade or so,
for the types of judgements have brought big changes in our functioning the perception a section
of media among a section of people, the Indian judiciary has been able to stand up to the challenges
and strengthen the foundation, foundation of our constitution and bring about accountability and
transparency in the governor's country. The basic object of verifying the character and antecedents
for judicial appointments is primarily to ensure a strong and efficient judiciary, to secure
Independence of judiciary from the executive. The appointing authority in the Naxalite states, if
you look at the judgements and the government directions in this regard it boils down to one
sentence view that is, the appointing authority should satisfy itself that the character and
antecedents of the persons proposed to be appointed as such as do not render him or her unstable
for such appointment that the basis. To ensure that ensure that these requirements submit it is able
to take a view to guide lines which have been issued, one of the things which, which is off which
were candidates are considered unsuitable. I am referring to the Government of India’s guidelines
those who are members of or associated with anybody or Association declared unlawful after it
was so declared provided the body or restoration continues to be unlawful at the time of
verification, those who have been discharged with or against whom there is substantial evidence
of participation in or association with an activity or program which is aimed at subversion of the
constitution overawing or overthrowing and by unconstitutional means the government
established by law in India causing organized breach or defines of law in what is my dance bringing
about on underground whatsoever decision of a part of the country of India or Cession of a part of
the territory of India from the union or state and claim of Cession or Cession or which incites of
individuals to bring about such Cession or cession disclaiming, questioning or disrupting the
sovereignty and territorial integrity of India or being prejudicial to the security state, promoting or
propagating or attempting to create on grounds of religion race language caste or community
feelings of enmity or hatred or disharmony of different sections of the people this has to be back
by substantial evidence it cannot be just merely about a one line report or half page report from an
Intelligence agency with out and supporting without supporting that has been happened
hypothetical cases which we are distributed to you is linked to this sort of backing by the evidence
when the case was decided and this sorts of cases do not prevalent in much of the country but in
the state of J and K there are lots of, of practicing lawyers which could not get into the bench

because of some sorts of association with these organizations because as you all know that there
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were some of the people from elite class also involved with various situations or sections of people
who believe in cession the state of J and K from rest of the country. Further guidelines in this
regard is, participation in any such activity, particular within 3 years of the date of enquiry should
be considered a sentence that the person is unstable for employment unless there in the Interval for
change of attitude is not included in this regard of his own or some somebody sent from personal
knowledge it is not that, now political party have been kept apart, for this purpose mere
membership of a political party is not a factor debar a person from entering the service judicial or
otherwise unless that particular group associated with any sort of activity as mentioned earlier,
likewise for students who are part of politics there is no bar unless of course that political activities
is associated with any sort of like CP1 Maoist or any of the Other groups which have been declared
on unlawful, now in case of other situations where persons are convicted of a moral turpitude,
there has been lot of discussion on that, the context in this regard is that they can be divided into 3
types one is before charge sheet is has been framed, or there is acquittal or the third this is the
third group is where person convicted of turpitude in case of filing of charge sheet by the courts
and in acquittal the contents of the charge sheet have to be viewed and the grounds of the acquittal
has to be seen, based on what the appointing authority finds out in the charge sheet or on the ground
he can make up his mind whether a person is suitable for appointment or not, the flexibility has
been given to the appointing authority but that flexibility has to be used in very judicial manner,
where a person is convicted of an offence of moral turpitude, normally he has to regarded ineligible
for appointment however again in this case where the appointing authority feels that there is there
are reason to redeeming features and that such a person has cured himself from such weakness,
specific approval of the appointing authority along with the grounds which makes him to believe
that he is now totally out of it, he has to record the reasons for that, that's a difficult task it's not as
easy as easy as said so normally the conviction general results in a person not being eligible for
such appointment. There is another guideline regarding those who get disqualified by the service
commission of the state of it Centre boards in Union Public Service Commission in debarring in
one state automatically does not result in dividing in another state how was the UPSC finds a
person a person debarred from any government job it is taken as an acceptable thing for all Central
government appointment. If you view have been taken differently when a person has been debarred
by one state board and he's been considered by another state, the circumstances and reasons

resulting in such is disqualification should be gone into by the appointing authority to reach a
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conclusion that the person is not accepted in other state also how do we find whether a person is
bad in one state and he is applying for recruitment in another state the reference is to be made to
the concerned District Superintendent of Police, where his staying, place of residence and also to
the superintend of police of his permanent residence to the head of the intelligence it is normally

additional director general of CID or IGP CID and also the director of Intelligence Bureau.

Now briefly I mentioned, I introduce the topic so that we are in position to discuss and situations
which you have encountered and try to find out what is the best way out in those situations and try
to find out what's the best way out to reach a conclusion on facing in this regard mechanism of
carrying out the verification and we can always be of use provided Judiciary things that fit to take
that is style is not to impeach upon the independence of Judiciary because the view expressed by
an outside agency, will not necessarily be the view of the judiciary it is only to assist the judiciary
to reach a conclusion, the type of records which are available with intelligence agencies and police
agencies while taking the assistance of the filed agencies that sort of evidence which already
available the appointing authority and they can take view upon that. What is the type of record to
be looked into to be a looked into, the criminal record of a person police station where is the
permanent resident and where is he resides, if a person gets involved in any offence anywhere else
in the country and he gets convicted there or he is charge sheeted there a reference to that police
station is made to the police station of the permanent residence police station of his residence for
getting that recorded in Register No. 9 station where he belongs to. So the Reg. number 9 is the
basic authentic record of any person about criminal antecedents of the person and now about the
unlawful association and other activities which are also required in this regard for that the
intelligence department maintains a regular record of all sorts of activities which are going on in
the state, every intelligence headquarter state level issues the delay statement in our state it is called
daily summary of information (DSI) in other states where on day to day basis all political activities
all subversive activities, activities of all banned activities are recorded, including organizations
supported, the persons who spoke there, different persons in those forms is odd recorded in brief
that it is a document which is issued on daily basis which goes to which goes to the people on need
to know basis of the state the chief minister of state so there is a record of that one can always see
if the SHO or some filed officers says that he is a person belongs a banned organization, hear some
situations occurred some years DSI shall always called for and it can provide a cross check whether
the report is factual or not. And the Intelligence department now also records of the persons has
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get noticed by the activities of individuals on various social sites like Twitter or Facebook they
also find mentioned to know the owes of the persons which also that required likewise of the views
of NGOs, though they are created for very specific and purposes but let’s accepted the factors of
many of the NGO have come under shadow for international activities, now they also get recorded.
Now, it is not only the these are the guidelines that, the person is accepted or rejected for the
appointment, the courts have held view that if the material information is suppressed, there are
case laws of which can come during discussion provided time allows us to do so, but, but I will
use this opportunity as to know your views on the topic and how best the police and intelligence
agencies help you in reaching a conclusion in accordance with guidelines, by various courts in this

regard | leave this forum open for discussion thanks.................. (Audio is not clear)

Justice A.K. Patnaik.....in this judgement with Gohkale | was also part of the Bench, now you
have seen article 234 of the constitution, the power belongs to the High Court and state
government, the governor in council and High Court has to make an appointment. And the rules
under Article 234, rules to be made right, or all administrative appointments shall, by government
in consultation of the High Courts. What was happened in this case was, as far as | recollect in
Andhra Pradesh recruitment was taking to post of civil judge and there was a police report that
against the candidate that she was wife of advocate, she was also practicing, husband is associated
with the Maoists, right. He was taking cases and arguing the matters in the trial courts on that basis
police report High Court said no, should not be appointed, right. The matter travelled up to SC
........ And SC said there is no way, Justice Ghokale authored the judgement and the conclusion-
said hence we are concerned with the question is whether the appellant could turned back on the
very threshold on the ground of her alleged political activities. She has denied the allegation, that
she's enemy connected with, with a CPl Maoists, that to CMS there is no material on record to
show, that the CMS is the banned organization, or that the appellant is its member, it is also not
placed on record in which manner she, has participated in the activities of the CMS and through
which programme she tries to intensify the activities of the CMS in Markapuram area as stated in
Para 5 of the report. while accepting that husband may have appeared for some of the activists of
CPI Maoist to seek bail, the appellant has alleged that the police are trying to frame due to her
husband appearing to a post before the police in criminal matters, prima facie on the basis of
material on record it is difficult to infer that she has an affiliation with banned organization the
finding of the Division in this behalf, rendered para in 19 cannot therefore be sustained. We may
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asked to note at this stage, that on selection civil judges remain on probation for the period of two
years can District Judge and appellate authority has opportunity to watch the behaviour of the

candidate and that probation can be extended, if it so found....

Ultimately the judgement of the AP High Court was set aside and it was directed that the matter
shall be placed before full court, with report and all that, and subsequently the full court High
Court again they rejected the candidature and the matter again came before me by that time
Ghokale have been retired, and we admitted that matter, so what | am saying is, remember that
every citizen, if you read Article 16 of the constitution, have equality in the matters of appointment,
right, and you can also read that in Article 14, and just because her husband may have some links,
you cannot throughout the candidate, whether you can throughout the candidate on this ground,
one has to decide. | remember | was chairman to the recruitment in Manipur to the District Judge,
a similar matter came up two persons were selected, and for the District judge post and one of
them was an advocate who was constantly appearing for the insurgents and the other one was
alright one post was there, so who will go in that post, | gave report that he is associated with
insurgents, it was not power but to the full court to make selection, and the full court said no, no
let us not take chance. Let us not select the person who was appearing for the insurgents, let us
select the other person, and the other person was selected, so other person was selected, right. What
he has said is regular verification of antecedents and all that, there are also of justice Thakur, not
with regard to Magistrate but with regard to small posts, mar pit hogaya, han, a class four
employee, right, he got involved on small offence and he was convicted, justice Katju said you
overlook it after all you are not going for re-appointment, but the case of Civil Judges and District
Judges things are different, right. One has to be very careful, when you are making the selection,
as | said they are going to exercise, constitutional judicial sovereign powers, but at the same time
you must keep in mind the Article 14 of the constitution. You can’t just throughout them out,
unless you have material to show that he was associated with bad organization. These are the
factors, you must read that judgement and you must ponder, right, but I don’t think in most of the
high Court Vigilance is consulted for this purpose | wish, you must be consulted and separate

inquiry is made against such problems.

Justice R.C. Chavan:Sir, in case of any doubt as to the antecedents, government refers it to the
High Court, 1 will tell you out of my personal experience (Justice A.K.Patnaik). | had

25

——
| —



recommended a District Judge for the appointment of High Court judgeship, | lady, her
appointment was cancelled on the basis of IB report and IB said two things, professionally not
competent, right and second that there was this case, reported from MP High Court, right. The
prime Minister agreed to the appointment and matter went to the Chief Justice K.G. Bal Krishnan,
Bal Krishnan said that IB report said to the IB report and the primacy has to give to the IB Report...
(Audio not clear). Then I replied, I said that different judges of High Court can be referred with
regard to the professional competence of the candidate, ACR were called for, and it was found
that, for ten years ACR were marked as BBBBBBBB for ten years BBB on that basis the IB says
that she is not professionally competent. This is the first reply, with regard to the judgement, she
was a lady, this candidate was lady her husband died in Motor accident case, she was beautiful in
looking, and the Bar is to flout reverse rumour, and the rumour was published by newspaper, a
reference was made by the court, when she was posted at the place called, Durg, for the initiating
contempt proceedings under section 15 of the Act, notice against the Advocate who published the
report..... (No clear audio). But the High Court held it may lead to civil or criminal case but not
the contempt proceedings, because the contempt of court is only when she acts judicially, if in the
judicial side done something than contempt, this was the order. If she wants to go for defamation
she can but not with contempt of court, I said nothing to do with that, ability to be a judge, there
shall be reputation to be as judge, High Court has rejected only on the ground that, this is does not
amount to contempt of court. How it is relevant, right, | wrote back to the K.G. Balkrishanan,
Balkrishanan referred to Prime Minister and the file was cleared. Right.

So the even the report of the IB, report of the Police, report of the vigilance has to be scrutinized
by independent application of mind by the High Court. Otherwise you cannot ensure that Article,
Article 16 will not be protected, right.

Mr. Kuldeep Khoda: Justice, two points...if you permit me... On the both cases the Hon’ble
Justice has mentioned, in the first case of AP a, One point Hon’ble judged already mentioned was
also brought out that at mention that the appointing authority is the state government so it is their
report and there are the appointing authorities, we have nothing to with it, which was objected to
rightly by Supreme court there they mention specially the high court failed to exercise its
administrative functions firstly on the administrative side by simply relying on the report submitted
to it by the government, without enquiring the matter further on its own as mandated under Article
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234 secondly on the judicial side by dismissing the writ petition specially the respondents could
not prove that the appellate was the member of the banned organization or had links with such
organization. There is another case Chandar Mohan v. State of U(P961 SC 19887) SC of India
is laid down that a consultation with high court at the time of mandatory. High Court means full
Court of all judges, consultation with some other body or committee, besides the high court would
amount to contravention of this article appointment made without consulting High Court would be
invalid, any rules made by the Governor under article 309, which violates Article 233 shall be
void. this is very specially mention in this AP judgement the High Court had not gone into details
on the state government authority another case related to IB reports which is very important as
Hon’ble Judges brought out in case of appointment to the Central Administrative Tribunal the IB
had in an appointment of member of the Tribunal given the remarks on the professional capability
of the Advocate who was who was being selected for the job and I have just mention to you
briefly, that 1 will not be able to mention the exact things but, IB has broadly mentioned that he is
not very capable but on the other side there is no objection regarding his antecedents and other
issues we concerned the IB report went to joint secretary at the same time since a selection was
made by body headed by SC judge, so the appointment can be carried out, but the secretary
personnel in the ministry he deferred with that conclusion of Joint secretary and other, focusing on
the capability of a person to be appointed to the Tribunal, made in consultation with the CJI and
the CJI again the relying on the concerned concurred with secretary, the view of the SC was that
since there is mandatory to have view of CJI he was so the authority who has concurred with the
view of the secretary personal, so that will prevail and his appeal was dismissed and he was not
taken into the Tribunal. (Audio is not clear) recruited on the basis of Caste of Back ward they claim

that they belong to Muslim to Kayast, they were converted to Muslim.

Whereas during the course of enquiry | found native village Vellore at district Siddharthnagar
equations enquiries were dropped High Court on the basis of report of District Magistrate
Siddharth Nagar and district magistrate Kanpur once time was dropped on the basis of report of
state government Chandini verified these caste certificates through a committee formed by the
district judge Kanpur and these characters certificates were found genuine, state government, it
was from district Kanpur (yes yes) now during the course of enquiry | found and recorded
statements of Lekhpal and revenue inspector which those names were mentioned in these caste

certificates, now they have stated that these caste certificates were not made on their reports they
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are found native of the original leave from there for fathers from village Nellore at District
Siddharthnagar now they file a writ petition before Hon’ble SC on the contention of these judicial
officers an enquiry was initiated by State government and their character certificates were found
genuine, this is the problem certificates are not genuine.... (Audio not clear)

Supreme Court in one caste inquiry committee will inquiry and submits its report, that certificate
can be challenged, now we have set another constitutional bench of Justice Raveendran, myself
and Sathasivam, that you can’t file suit, but you can file writ petition challenging the caste
certificate and you can also the writ appeal and then he come to SC with SLP, right. So caste
certificates are not final given by any authority, caste verification is not final, they are subject to
writ jurisdiction, subject to writ to appeal, subject to what you call, the SC, ultimately the judiciary,
SC will decide, what is to be done in this regard, whether he belongs to this caste or that caste,
what are the materials, right whatever you inquire and state government inquired is not final, it
will be decided by the SC, right.

(Audio is not clear) Good morning sir, | just wanted to ask Kuldeep Sir, you have mention of the
maintenance of register number 9 at the police station as well as the daily statement also based on
some reports from the field agents of the Intelligence Bureau, | just wanted to know, | registrar
Vigilance from Calcutta High Court | would just like to know whether it is mandatory to the
Intelligence Bureau to trap on and tried to assess the professional competence of people against
against whom it maintains records in database the professional competence because this the
relevance being our institution actually is base of professional , we are professional most of us are
not degrees do with our practices, balance a lot of pressures aaa... | mean the moot point is that,
is it within the IBs domain to examine and record and report the professional competency of a

professional candidates, thank you.

Mr. Kuldeep Khoda: For the intelligence agencies, primary task is to report about the antecedents
of the person having bearing on the security of the state, which obviously does not include the
professional competence but over period of time the reports of the intelligence agencies by
convention have been covering all aspect of working but this is a point in this it's not IB’s report
which has been totally relied totally, Union of India vs Kalidaghe relevant portion which resulted
in not being considered and finally accepted by the Honorable Supreme court also is that, the

secretary concurred with the performance report the Minister of the State had made a note, that the
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department recommendations be sent to the Chief Justice of India and the proposal was
subsequently circulated to court, the confidential membership to the CJI he concurred with the
memorandum secretary is finally in the final decision after the High Court, based on his rejection
suggested that you should be considered than the matter went to Hon’ble SC for a final Judgement,
the primary thing which made the supreme court to issue a decision was that, apex court allowed
the appeal and held that the dropping the name of the respondent was in accordance with the law
and procedure since Administrative tribunal Act, 1985 prior consultation with CJI, who concurred
with the view of the Secretary, it was CJI his concurrence finally seized the fate of the person. Not
the 1B, IB gave the background which was application of mind by the relevant higher authorities
and in this case was the CJI who applied his mind and concurred with secretary you every day is

with due application of mind and property judgement.

A.K. Patnaik: | would like to clarify things, depend upon the rules of recruitment right, made
under article 234, right if the rules provide for calling for a report from the Intelligence, Vigilance
or police or wherever it may be, both professional competence and this, and then it will be material
which has to be placed before the High Court, it is not conclusive, but if the rules won’t provide
for it, and only provides for it, and only provides for qualified and not professional competence,
than IB exceed its scope if they deal anything regard to professional competence. Now so far
subordinated judiciary is concerned it will depend upon the rules, right what are the recruitment
rules there is district judge appoint or whether it is civil judge appointment all depends on rules,
framed in consultation with High Court by Public Service commission of the State or by the
Governor, so far as High Court judge are concerned there is no provision in the constitution, as to
consultation right, president consultation with chief justice of the of the High Court and SC and
such other judges, that was interpreted by the nine judge judgement of Justice Verma and there
they have said that so far as state Governor and Chief Minister is concerned, council of ministers
with they are consulted, right. It can only comment with regard to antecedents, character, integrity
but so for professional competence is concerned, it is the High Court Collegium and the SC
collegium right, and this our constitutional provision with regard to High Court and SC concerned

has to be read along with judgement of justice Verma.... Right.

Now the new Act has come let us see, if its validity is upheld, that the procedure has to be made
and they will go with regard to the procedure, procedure bill is separate bill if it is upheld they
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have to go by that, ultimately the law or the concerned rules with regard to recruitment of a

candidate has to be has to be abided, right.

(Audio is not clear).......... Sorry could not get you, can you speak bit loudly.... Please.... May |
know whether the IB reports are based as hearsay evidence or up course as far as professional
competence is concerned are as to find out to give such opinion as to professional conduct or
efficiency of that person.

Mr. Kuldeep Khoda: It is very valid point, it is very valid point, let you ensure you that the IB
report or reports of Intelligence their comments are based on record which is not created at that
point of time which is with reference to the records maintained over the period of time, the daily
summary of time. As | mentioned the daily summary of information, it reports on wide aspects the
happenings, the developments, and which remain in the record room depository, which can be
consulted at any point of time. These are not off hand reports, the IB has to, if the Hon’ble judge
calls upon them to provide supplementary evidence they are bound to provide it, and no IB officers
who functions professionally or the intelligence officers at that particular point of time at that level

especially as the head of the State or Centre would rely on hearsay, it has to be backed by record.

A.K.Patnaik: As he rightly says that the IB report has to be professional, but the difficulty is the
IB report cannot some time Independent, right, and the best example is, the case of Gopal
Subrmanyam, when he was recommended, by the SC collegium the UPA government was
functioning, IB report cleared him, right. UPA government decided not go for appointment
because the government is going to change, then immediately the new NDA government came, IB
report was different IB report. Not clearing Subramaniaum, most unfortunate thing IB could have
done, most unfortunate thing, and | was the person who gave the interview, that this is unfortunate
case that Gopal Subrmanium is known for his integrity, he is above Board he is very competent,
in one case 1B gave the clearance report and suddenly government changed and IB changed report,
we expect our IB and vigilance people very honest and fair in this matter. Some time it has not
happened because these aberrations, because they yield to political influences, judiciary cannot
take their reports on their face value. They have to inquire and find out whether the IB report is
right. 1B report as | say is not binding on the high Courts it is only a material, remember this one

has to be very careful.
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S0, had Gopal Subramanium’s matter placed again, with the IB report before the SC, Gopal
Subramanium backed out by saying I don’t want to go with it, SC collegium would have
considered, the first IB report, second IB report would have formed its opinion, which_would be

reconsidered because the power was there with collegium but the very very unfortunate case that

the government this case and pushed other three cases and the President is also concurred with it.

Sir, may we know certain guidance with regard to extraction of information because, regarding
some allegation against judicial officers, generally IB reports are alright |1 have been member of
the collegium, | have seen also, and good person | will give simple example six names were
recommended from the Orissa High Court, three were absolutely honest IB gave very good reports
about them, law ministry also concurred the collegium also concurred the three appointments
made. Three names were having their own problems and specific problems were pointed out by
the IB report. This is the problem regarding A, | found it correct, this is the problem with regard
to B, | said correct, this is the problem with regard to C, | found it correct. Those three names were
came out everybody was happy and they were appointed, let me tell you one thing and it is one of
the most unfortunate part of the collegium system, two of them who were rejected by Justice
Kabir’s collegium had earlier been rejected by SC collegium and when I went to SC, I said it is
the case of injustice done to two judges, there name should again come that should again come,
and it is cleared by the Collegium. Out of those three two are also relieved but the ultimately the
justice was done, and the dishonest would not become, and the Orissa High Court send a message,

anybody who is dishonest cannot aspire to be a judge.

May we have such guidance, as to how to extract information regarding the allegations made
mechanism to extract information because we will not have much mechanism except to collect the
affidavits or sworn statement of parties who are making those complaints can we make another
efforts to make to extract additional information against the officer, absolutely the Hon’ble justice
mentioned the statement called IB report is subject to enquiry by the decision making authority,
decision making authority has to be satisfied with whether the report is genuine or not in the same
manner if you for the assistance any of the bodies connected to the verifications, the District SP or
from the intelligence, they will be too happy to provide that assistance to they have on the records
in regard to the person concerned but after going through the report, but after going through the

reports and the evidence on record which will be submitted to you in a confidential manner, you
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have to satisfy yourself as to what short of decisions to be taken on the basis of the record and the
evidence placed before you. Otherwise | appreciate the difficulties which face on ground level
because you try to independently go about it, I think you should feel use these resources because
this huge amount of information which is available with intelligence agencies the persons and |
think on the basis of report you have to satisfy yourself and its correct or not. Sometimes yes they
can err nobody is above not committing a mistake, that’s my suggestion is definitely you have to
use the resource available and satisfy yourself about any short of material which is placed before

you.

When there is an allegation against the officer, how can find such information with 1B, because
the IB may be watching the activities of that officers, but they may not be having a particular or

solitary instances.
A.K. Patnaik: How they collect information?

About the Chief Justice they will collect the information from the Police Guard who had posted at
his residence, right. Right from the police escort which takes the Chief Justice, where he visits,
where he goes simple thing, IB does not have the network throughout the country, right. About the
judges who have been recommended for the High Court Judges, the 1B will go quietly to the Bar
and collect the information, Ye kya hai, candidate Kya hai, are oh judge saab ka saath bhut close
hai, unko aapas me bhuaihchalta haj so that report is passed and it is filed. Everybody knows

in the local setup what, which judge is doing, | would quote Justice Venkachalliha when he spoke

to us in 1994 in Guwahati when | was just Judge, the judges and judicial officers reputation is
known by the nearest pan shop owner, if he is good the nearest pan owner will say good, if he is
corrupt, when the litigants comes and ask the pan shop owner, Kyasa hai judge, teehk hai paisa
vaisa kuch dey do hogyaga tumara kaamalso knows, so justice Venkatachaliah says in that,
the judge doesn’t have to go to the house stop and say that | am good, that the nearest paan shop
waala knowswhat is his reputation is, and he followed the policy of transfer and that time the
saying was amongst us, | got transferred to Guwahati High Court.....the saying was before the
judge was transferred reaches the High Court, his reputation transfers to the High Court. SO the
judicial officers his reputation is known to all the lawyers, through the lawyers to the litigants and

all that. Right, you know these information sab aathai, IB also collects the information, sometime

they will also go wrong as he rightly said, it is only a material to be considered, no rule ever said
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itis binding if it is ever say it is binding Article 234 will be violated 233 will be violated, 235 will
be violated, right. He will catch hold of some political leader and political leader will manage to
influences the IB or vigilance or whatever may be that person and that report will come, a candidate
who is gentlemen and report has gone against him, ............. (audio not clear) a mischievous man
manage report in his favour this is what the situation, sir you are hitting the nail on its head, Hon’ble
knows too much of your department and let me share a point about this in supplementation to
what Hon’ble justice mentioned that information mostly in this way that | will tell you. (not to be
placed on record as requested by the speaker). Lot of intelligence/information comes from the
colleagues of about whom we want to know but then we will cross check it. That is whether it is
out of some personal information, personal vengeance, or genuine information so basically it is

huge data collection, (absolutely sir).

(From one of the participant) one point that I want to bring to the notice of Hon’ble Judges, that
on the basis of appellate court, that a person is going to be condemned or that he is going to be
appointed or something, what happens to this Audi alteram principle, without giving him any
opportunity he is going to be condemned.

We are all verified, | will give wonderful example, there was judge recommended from Shillong,
Meghalaya, right. 1B report was he has two wives, one must be the wife and the other must be
kept, right. Then the reference was made, why he got two wives, how he was recommended by
chief justice, and it was found that they customarily they had two wives and he had two wives, in
Meghalaya customarily they are allowed, customary law provides for two wives, like Muslim
which provide four wives, right. Than that feedback came, through the IB report and they
appointed him, one wife he kept at Shillong where he was living other wife he kept at Kohima
where he was posted, what you have to say to that tell me. So, they verified, it is not that they
verify, some time they does mistake, but invariably IB reports are good. My personal experience
is, they are alright and sometimes even if the report is adversely reported against a judge, (audio
not clear).

Again one point to just, | keep on recalling some of the incidence ju